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LINCOLN  AND  SLAVERY:     AN  OVERVIEW 


Abraham  Lincoln  was  a  native  of  a  slave  state,  Kentucky. 
In  1811  Hardin  County,  where  Lincoln  was  born  two  years 
before,  contained  1,007  slaves  and  1,627  white  males  above 
the  age  of  sixteen.  His  father's  brother  Mordecai  owned  a 
slave.  His  father's  Uncle  Isaac  may  have  owned  over  forty 
slaves.  The  Richard  Berry  family,  with  whom  Lincoln's 
mother  Nancy  Hanks  lived  before  her  marriage  to  Thomas 
Lincoln,  owned  slaves.  Thomas  and  Nancy  Lincoln,  however, 
were  members  of  a  Baptist  congregation  which  had  separated 
from  another  church  because  of  opposition  to  slavery.  This 
helps  explain  Lincoln's  statement  in  1864  that  he  was 
"naturally  anti-slavery"  and  could  "not  remember  when  I  did 
not  so  think,  and  feel."  In  1860  he  claimed  that  his  father  left 
Kentucky  for  Indiana's  free  soil  "partly  on  account  of 
slavery." 

Nothing  in  Lincoln's  political  career  is  inconsistent  with  his 
claim  to  have  been  "naturally  anti-slavery."  In  1836,  when 
resolutions  came  before  the 
Illinois  House  condemning 
abolitionism,  declaring  that  the 
Constitution  sanctified  the 
right  of  property  in  slaves,  and 
denying  the  right  of  Congress 
to  abolish  slavery  in  the  Dis- 
trict of  Columbia,  Lincoln  was 
one  of  six  to  vote  against  them 
(seventy-seven  voted  in  favor). 
Near  the  end  of  the  term, 
March  3,  1837,  Lincoln  and 
fellow  Whig  Dan  Stone  wrote  a 
protest  against  the  resolutions 
which  stated  that  "the  institu- 
tion of  slavery  is  founded  on 
both  injustice  and  bad  policy." 
It  too  denounced  abolitionism 
as  more  likely  to  exacerbate 
than  abate  the  evils  of  slavery 
and  asserted  the  right  of 
Congress  to  abolish  slavery  in 
the  District  of  Columbia 
(though  the  right  should  not  be 
exercised  without  the  consent  of 
the  District's  citizens).  Congress, 
of  course,  had  no  right  to  inter- 
fere with  slavery  in  the  states.  In 
1860  Lincoln  could  honestly 
point  to  the  consistency  of  his 
antislavery  convictions  over  the 
last  twenty-three  years.  That 
early  protest  "briefly  defined  his 
position  on  the  slavery  question; 
and  so  far  as  it  goes,  it  was  then 
the  same  that  it  is  now." 

In  his  early  political  career  in 
the  1830s  and  1840s,  Lincoln 
had  faith  in  the  benign  opera- 
tion of  American  political  insti- 
tutions. Though  "opposed  to 
slavery"  throughout  the  period, 


FIGURE  1.  Like  many  other  prints  of  Lincoln 
published  soon  after  his  death,  this  one  celebrated 
the  Emancipation  Proclamation  as  his  greatest  act. 


he  "rested  in  the  hope  and  belief  that  it  was  in  course  of 
ultimate  extinction."  For  that  reason,  it  was  only  "a  minor 
question"  to  him.  For  the  sake  of  keeping  the  nation  together, 
Lincoln  thought  it  "a  paramount  duty"  to  leave  slavery  in  the 
states  alone.  He  never  spelled  out  the  basis  of  his  faith 
entirely,  but  he  had  confidence  that  the  country  was  ever 
seeking  to  approximate  the  ideals  of  the  Declaration  of 
Independence.  All  men  would  be  free  when  slavery,  restricted 
to  the  areas  where  it  already  existed,  exhausted  the  soil, 
became  unprofitable,  and  was  abolished  by  the  slave-holding 
states  themselves  or  perhaps  by  numerous  individual 
emancipations.  Reaching  this  goal,  perhaps  by  the  end  of  the 
century,  required  of  dutiful  politicians  only  "that  we  should 
never  knowingly  lend  ourselves  directly  or  indirectly,  to 
prevent .  .  .  slavery  from  dying  a  natural  death  —  to  find  new 
places  for  it  to  live  in,  when  it  can  no  longer  exist  in  the  old." 
This  statement,  made  in  1845,  expressed  Lincoln's  lack  of 

concern  over  the  annexation  of 
Texas,  where  slavery  already 
existed.  As  a  Congressman 
during  the  Mexican  War, 
Lincoln  supported  the  Wilmot 
Proviso  because  it  would 
prevent  the  growth  of  slavery 
in  parts  of  the  Mexican  cession 
where  the  institution  did  not 
already  exist.  He  still 
considered  slavery  a  "distract- 
ing" question,  one  that  might 
destroy  America's  experiment 
in  popular  government  if 
politicians  were  to  "enlarge 
and  agrivate"  it  either  by 
seeking  to  expand  slavery  or  to 
attack  it  in  the  states. 

Lincoln  became  increasingly 
worried  around  1850  when  he 
read  John  C.  Calhoun's 
denunciations  of  the  Declara- 
tion of  Independence.  When  he 
read  a  similar  denunciation  by 
a  Virginia  clergyman,  he  grew 
more  upset.  Such  things 
undermined  his  confidence 
because  they  showed  that  some 
Americans  did  not  wish  to 
approach  the  ideals  of  the 
Declaration  of  Independence; 
for  some,  they  were  no  longer 
ideals  at  all.  But  these  were  the 
statements  of  a  society  directly 
interested  in  the  preservation 
of  the  institution,  and  Lincoln 
did  not  become  enough 
alarmed  to  aggravate  the  slave 
question.  He  began  even  to 
lose  interest  in  politics. 

The  passage  of  Stephen  A. 
Douglas's  Kansas-Nebraska  Act 
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FIGURE  2.  Charles  Eberstadt  noted  fifty-two  printed  editions  of  the  Emancipation  Proclamation  issued  between 
1862  and  1865.  He  called  this  one  a  "highly  spirited  Western  edition  embellished  with  four  large  slave  scenes 
lithographed  at  the  left  and  four  freedom  scenes  at  the  right." 
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in  1854  changed  all  this.  Lincoln  was  startled  when  territory 
previously  closed  to  slavery  was  opened  to  the  possibility  of 
its  introduction  by  local  vote.  He  was  especially  alarmed  at 
the  fact  that  this  change  was  led  by  a  Northerner  with  no 
direct  interest  in  slavery  to  protect. 

In  1841  Lincoln  had  seen  a  group  of  slaves  on  a  steamboat 
being  sold  South  from  Kentucky  to  a  harsher  (so  he  assumed) 
slavery.  Immediately  after  the  trip,  he  noted  the  irony  of  their 
seeming  contentment  with  their  lot.  They  had  appeared  to  be 
the  happiest  people  on  board.  After  the  Kansas-Nebraska  Act, 
he  wrote  about  the  same  episode,  still  vivid  to  him,  as  "a 
continual  torment  to  me."  Slavery,  he  said,  "has,  and 
continually  exercises,  the  power  of  making  me  miserable." 

Lincoln  repeatedly  stated  that  slaveholders  were  no  worse 
than  Northerners  would  be  in  the  same  situation.  Having 
inherited  an  undesirable  but  socially  explosive  political 
institution,  Southerners  made  the  best  of  a  bad  situation.  Like 
all  Americans  before  the  Revolution,  they  had  denounced 
Great  Britain's  forcing  slavery  on  the  colonies  with  the  slave 
trade,  and,  even  in  the  1850s,  they  admitted  the  humanity  of 
the  Negro  by  despising  those  Southerners  who  dealt  with  the 
Negro  as  property,  pure  and  simple  —  slave  traders.  But  he 
feared  that  the  ability  of  Northerners  to  see  that  slavery  was 
morally  wrong  was  in  decline.  This,  almost  as  surely  as 
disunion,  could  mean  the  end  of  the  American  experiment  in 
freedom,  for  any  argument  for  slavery  which  ignored  the 
moral  wrong  of  the  institution  could  be  used  to  enslave  any 
man,  white  or  black.  If  lighter  men  were  to  enslave  darker 
men,  then  "you  are  to  be  slave  to  the  first  man  you  meet,  with  a 
fairer  skin  than  your  own."  If  superior  intellect  determined 
masters,  then  "you  are  to  be  slave  to  the  first  man  you  meet, 
with  an  intellect  superior  to  your  own."  Once  the  moral 
distinction  between  slavery  and  freedom  were  forgotten, 
nothing  could  stop  its  spread.  It  was  "founded  in  the 
selfishness  of  man's  nature,"  and  that  selfishness  could 
overcome  any  barriers  of  climate  or  geography. 

By  1856  Lincoln  was  convinced  that  the  "sentiment  in  favor 
of  white  slavery  .  .  .  prevailed  in  all  the  slave  state  papers, 
except  those  of  Kentucky,  Tennessee  and  Missouri  and 
Maryland."  The  people  of  the  South  had  "an  immediate 
palpable  and  immensely  great  pecuniary  interest"  in  the 
question;  "while,  with  the  people  of  the  North,  it  is  merely  an 
abstract  question  of  moral  right."  Unfortunately,  the  latter 
formed  a  looser  bond  than  economic  self-interest  in  two  billion 
dollars  worth  of  slaves.  And  the  Northern  ability  to  resist  was 
steadily  undermined  by  the  moral  indifference  to  slavery 
epitomized  by  Douglas's  willingness  to  see  slavery  voted  up  or 
down  in  the  territories.  The  Dred  Scott  decision  in  1857 
convinced  Lincoln  that  the  Kansas-Nebraska  Act  had  been 
the  beginning  of  a  conspiracy  to  make  slavery  perpetual, 
national,  and  universal.  His  House-Divided  Speech  of  1858 
and  his  famous  debates  with  Douglas  stressed  the  specter  of  a 
conspiracy  to  nationalize  slavery. 

Lincoln's  claims  in  behalf  of  the  slaves  were  modest  and  did 
not  make  much  of  the  Negro's  abilities  outside  of  slavery.  The 
Negro  "is  not  my  equal  ...  in  color,  perhaps  not  in  moral  or 
intellectual  endowment,"  Lincoln  said,  but  "in  the  right  to  put 
into  his  mouth  the  bread  that  his  own  hands  have  earned,  he 
is  the  equal  of  every  other  man,  white  or  black."  Lincoln 
objected  to  slavery  primarily  because  it  violated  the  doctrine 
of  the  equality  of  all  men  announced  in  the  Declaration  of 
Independence.  "As  I  would  not  be  a  slave,  so  I  would  not  be  a 
master,"  Lincoln  said.  "This  expresses  my  idea  of  democracy. 
Whatever  differs  from  this,  to  the  extent  of  the  difference,  is  no 
democracy." 

Lincoln  had  always  worked  on  the  assumption  that  the 
Union  was  more  important  than  abolishing  slavery.  As  long 
as  the  country  was  approaching  the  ideal  of  freedom  for  all 
men,  even  if  it  took  a  hundred  years,  it  made  no  sense  to 
destroy  the  freest  country  in  the  world.  When  it  became 
apparent  to  Lincoln  that  the  country  might  not  be 
approaching  that  ideal,  it  somewhat  confused  his  thinking. 
In  1854  he  admitted  that  as  "Much  as  I  hate  slavery,  I  would 
consent  to  the  extension  of  it  rather  than  see  the  Union 
dissolved,  just  as  I  would  consent  to  any  GREAT  evil,  to  avoid 
a  GREATER  one."  As  his  fears  of  a  conspiracy  to  nationalize 


slavery  increased,  he  ceased  to  make  such  statements.  In  the 
secession  crisis  he  edged  closer  toward  making  liberty  more 
important  than  Union.  In  New  York  City  on  February  20, 
1861,  President-elect  Lincoln  said: 

There  is  nothing  that  can  ever  bring  me  willingly  to 
consent  to  the  destruction  of  this  Union,  under  which  . . .  the 
whole  country  has  acquired  its  greatness,  unless  it  were  to 
be  that  thing  for  which  the  Union  itself  was  made.  I 
understand  a  ship  to  be  made  for  the  carrying  and 
preservation  of  the  cargo,  and  so  long  as  the  ship  can  be 
saved,  with  the  cargo,  it  should  never  be  abandoned.  This 
Union  should  likewise  never  be  abandoned  unless  it  fails 
and  the  probability  of  its  preservation  shall  cease  to  exist 
without  throwing  the  passengers  and  cargo  overboard.  So 
long,  then,  as  it  is  possible  that  the  prosperity  and  the 
liberties  of  the  people  can  be  preserved  in  the  Union,  it  shall 
be  my  purpose  at  all  times  to  preserve  it. 

The  Civil  War  saw  Lincoln  move  quickly  to  save  the  Union 
by  stretching  and,  occasionally,  violating  the  Constitution. 
Since  he  had  always  said  that  constitutional  scruple  kept  him 
from  bothering  slavery  in  the  states,  it  is  clear  that  early  in 
the  war  he  was  willing  to  go  much  farther  to  save  the  Union 
than  he  was  willing  to  go  to  abolish  slavery.  Yet  he 
interpreted  it  as  his  constitutional  duty  to  save  the  Union, 
even  if  to  do  so  he  had  to  violate  some  small  part  of  that  very 
Constitution.  There  certainly  was  no  constitutional  duty  to  do 
anything  about  slavery.  For  over  a  year,  he  did  not. 

On  August  22,  1862,  Lincoln  responded  to  criticism  from 
Horace  Greeley  by  stating  his  slavery  policy: 

If  there  be  those  who  would  not  save  the  Union,  unless 
they  could  at  the  same  time  save  slavery,  I  do  not  agree 
with  them.  If  there  be  those  who  would  not  save  the 
Union  unless  they  could  at  the  same  time  destroy 
slavery,  I  do  not  agree  with  them.  My  paramount  object 
in  this  struggle  is  to  save  the  Union,  and  is  not  either  to 
save  or  to  destroy  slavery.  If  I  could  save  the  Union 
without  freeing  any  slave  I  would  do  it,  and  if  I  could  save 
it  by  freeing  all  the  slaves  I  would  do  it;  and  if  I  could  save 
it  by  freeing  some  and  leaving  others  alone  I  would  also 
do  that.  What  I  do  about  slavery,  and  the  colored  race,  I 
do  because  I  believe  it  helps  to  save  the  Union;  and  what  I 
forbear,  I  forbear  because  I  do  not  believe  it  would  help  to 
save  the  Union.  I  shall  do  less  whenever  I  shall  believe 
what  I  am  doing  hurts  the  cause,  and  I  shall  do  more 
whenever  I  shall  believe  doing  more  will  help  the  cause.  I 
shall  try  to  correct  errors  when  shown  to  be  errors;  and  I 
shall  adopt  new  views  so  fast  as  they  shall  appear  to  be 
true  views. 

I  have  here  stated  my  purpose  according  to  my  view  of 
official  duty;  and  I  intend  no  modification  of  my  oft- 
expressed  personal  wish  that  all  men  every  where  could 
be  free. 

The  Emancipation  Proclamation,  announced  just  one  month 
later,  was  avowedly  a  military  act,  and  Lincoln  boasted  of  his 
consistency  almost  two  years  later  by  saying,  "I  have  done  no 
official  act  in  mere  deference  to  my  abstract  judgment  and 
feeling  on  slavery." 

Nevertheless,  he  had  changed  his  mind  in  some  regards. 
Precisely  one  year  before  he  issued  the  preliminary 
Emancipation  Proclamation,  Lincoln  had  criticized  General 
John  C.  Fre'mont's  emancipation  proclamation  for  Missouri 
by  saying  that  "as  to  .  .  .  the  liberation  of  slaves"  it  was 
"purely  political,  and  not  within  the  range  of  military  law,  or 
necessity." 

If  a  commanding  General  finds  a  necessity  to  seize  the  farm 
of  a  private  owner,  for  a  pasture,  an  encampment,  or  a  forti- 
fication, he  has  the  right  to  do  so,  and  to  so  hold  it,  as  long  as 
the  necessity  lasts;  and  this  is  within  military  law,  because 
within  military  necessity.  But  to  say  the  farm  shall  no 
longer  belong  to  the  owner,  or  his  heirs  forever;  and  this  as 
well  when  the  farm  is  not  needed  for  military  purposes  as 
when  it  is,  is  purely  political,  without  the  savor  of  military 
law  about  it.  And  the  same  is  true  of  slaves.  If  the  General 
needs  them,  he  can  seize  them,  and  use  them;  but  when  the 
need  is  past,  it  is  not  for  him  to  fix  their  permanent  future 
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Abraham  Lincoln  Orders  the  Arrest  of  an  Army  Contractor  for  Failure  to  Deliver  1200  Horses 

45  Abraham  Lincoln  —  lpg  AI.S  on  Executive  Mansion'  stationery,  Washington,  July  1,  1864,  to  the  Judge  Advocate  General  Joseph 
Holt,  concerning  an  Army  contractor  by  the  name  of  Daniel  Wormer,  who  obviously  received  payment  for,  but  failed  to  deliver, 
1200  horses  to  the  Army!  Wormer  had  just  been  sentenced  and  fined  on  June  28,  1864,  on  the  charge  of  willful  neglect  of  duty  for 
failure  to  deliver  the  purchased  horses,  imprisoned  one  year  and  fined  12,000  (see  Basler,  Vol.  VII,  p421  &  448).  Lincoln  writes  as  follows: 

'Judge  Advocate  General. 

Please  get  the  record  in  the  case  of  Daniel  Wormer,  and  report  on  it  to  me. 

Yours  truly,  A.  Lincoln.' 

An  unusual  Presidential  AI.S  by  Abraham  Lincoln,  regarding  a  shady  Army  contractor  and  1200  horses.  Although  trimmed  at 
top  and  bottom,  otherwise  Superb  and  well  written  in  dark  ink.  Very  exhibitable 10,500. 

Abraham  Lincoln  —  Executive  Mansion 

46  Abraham  Lincoln  —  lpg  brief  ALS  on  'Executive  Mansion'  stationery,  Washington,  March  28,  1863  —  being  a  letter  of  transmittal 
in  which  he  wrote  'For  Mrs.  Atwood  —  A.  Lincoln,'  possibly  enclosing  his  photograph  or  simply  answering  her  request  for  his  autograph. 
Beautifully  written  and  dated  by  him,  hi  absolutely  pristine  condition,  with  large  bold  signature.  A  very  exhibitable  Lincoln  Executive 
Mansion  ALS.  Superb  7,250. 


Thaw  Oidm 


GARY  HENDERSHOTT  •  P.  O.  BOX  22520  •  LITTLE  ROCK.  AR  72221,  USA  •  PHONE  (501)  224-7555 


Lincoln  Lore 


Bulletin  of  the  Louis  A.  Warren  Lincoln  Library  and  Museum.  Mark  E.  Neely,  Jr.,  Editor. 
October,  1981  Mary  Jane  Hubler,  Editorial  Assistant.  Published  each  month  by  the 

Lincoln  National  Life  Insurance  Company,  Fort  Wayne,  Indiana  46801. 


Number  1724 


Presidential  Clemency  for  Civilians  Tried  by  Military  Commission 

where  they  had  trouble  finding  documentary  proof  of  the  case. 
A  record  of  William  Scott's  case  reached  the  President's  office 
from  the  Judge  Advocate  General's  office  (the  file  is  not  now 
present  in  the  JAG  papers  in  the  National  Archives).  William 
E.  Barton,  who  wrote  history  in  the  iconoclastic  style  typical  of 
the  1920s,  chose  the  myth  of  the  sleeping  sentinel  as  one  of  the 
Lincoln  anecdotes  he  exposed  as  untrue  or  at  least  unproved. 

Lincoln's  reputation  for  acts  of  clemency  survived  Barton's 
assault,  as  well  it  should  have.  In  general,  however,  that  reputa- 
tion has  rested  less  on  definitive  statistics  than  on  numerous 
pieces  of  testimony  from  government  insiders  who  knew  of  the 
President's  kindheartedness.  Jonathan  T.  Dorris,  the  foremost 
modern  student  of  pardon  and  amnesty  in  Lincoln's  era,  did 
find  definitive  statistics  on  Presidential  pardons  in  civilian 
courts,  but  statistics  on  military  courts  have  proved  elusive. 

Military  statistics  do  exist,  however.  The  numerous  cases 
involving  soldiers  must  await  further  study  in  the  future,  but 
the  cases  involving  civilians  tried  by  military  commissions  pro- 
vide a  manageable  number  of  cases  for  analysis  here. 


Writers  on  Lincoln  spend  so  much  of  their  time  dispelling 
myths  that  cynicism  becomes  an  occupational  hazard.  It  is 
important  to  remember  that  many  of  Lincoln's  attributes 
which  have  taken  on  mythic  status  were  genuine.  "Honest 
Abe"  really  was  honest.  Lincoln  really  was  a  humorous  man  in 
a  rather  humorless  era.  He  was  also  a  forgiving  man  in  a  war- 
torn  period  in  which  hatred  was  the  national  norm. 

The  most  memorable  instances  of  President  Lincoln's  clem- 
ency involved  stays  of  soldiers'  executions.  He  was  so  famous 
for  such  acts  even  in  his  own  day  that  in  1863  Francis  DeHaes 
Janvier  published  a  poem,  "The  Sleeping  Sentinel,"  which  cele- 
brated the  President's  last-minute  carriage  ride,  pardon  in 
hand,  to  save  a  Vermont  soldier  boy  from  the  firing  squad.  Wil- 
liam Scott,  allegedly  sentenced  to  die  for  sleeping  while  on 
guard  duty,  was  the  near-victim  in  Janvier's  poem.  James  E. 
Murdoch,  a  renowned  elocutionist,  declaimed  the  poem  on 
numerous  occasions,  and  some  say  the  President  himself  was 
present  at  one  of  the  declamations.  "No  one,"  Harper's  Weekly 
stated,  "ever  heard  it  without  being  moved  to  tears." 

Historians  were  later  moved  not  to  tears  but  to  the  archives 
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FIGURE  1.  St.  Louis  citizens  flocked  to  the  provost  marshal's  office  to  procure  passes  for  travel.  This  was  the  most 
widely  felt  burden  of  martial  law  in  Missouri. 
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From  1863  to  the  end  of  Lincoln's  administration,  the  Judge 
Advocate  General's  office  referred  210  cases  of  civilians  sen- 
tenced by  military  courts  to  the  President.  The  President  had 
the  power  to  pardon,  of  course,  and  these  cases  reached  his  desk 
because  of  appeals  from  the  accused,  pleas  from  influential 
relatives,  doubts  on  the  part  of  the  generals  who  reviewed  court 
martials,  or  questions  from  the  Judge  Advocate  General's 
office.  Moreover,  an  act  of  Congress  required  death  sentences 
resulting  from  military  trials  to  be  reviewed  by  the  President. 

Lincoln's  action  is  noted  in  only  184  of  the  cases.  The  chart 
below  shows  what  actions  he  recommended  in  these  cases. 

Lincoln's  Use  of  the  Pardoning  Power  in  Cases 
of  Civilians  Tried  by  Military  Commissions,  1863-1865 


Advice 

Approves 
Punishment 

Mitigates 
Punishment 

Increases 
Punishment 

On  recommendation  of 
JAG 

39 

33 

Despite  JAG 
recommendation 

5 

14 

On  general's 
recommendation 

14 

Despite  general's 
recommendation 

3 

2 

On  strong  JAG 
recommendation 

20 

3 

Despite  strong  JAG 
recommendation 

8 

No  recommendation 

23 

20 

The  last  column  stands  as  persuasive  testimony  to  Lincoln's 
charitable  instincts.  It  should  be  noted  also  that  Lincoln's 
approval  of  punishment  in  four  of  the  five  cases,  despite  the 
JAG  office's  recommendation  to  increase  the  punishment,  was 
in  essence  also  Lincoln's  refusal  to  increase  the  punishment  on 
these  same  cases. 
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FIGURE  3.  Joseph  Holt. 
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FIGURE  I.Harper's  Weekly  was  still  celebrating  the  case 
of  the  pardoned  sentinel  as  late  as  February  26,  1870. 


In  the  fourteen  cases  in  which  Lincoln  mitigated  the  punish- 
ment on  the  recommendation  of  a  general,  he  was  doing  so 
despite  the  fact  that  the  JAG  did  not  endorse  the  general's 
recommendation.  Those  cases  in  which  both  a  general  and  the 
JAG's  office  recommended  mitigation  are  included  in  the  cate- 
gory "On  recommendation  of  JAG"  (6  of  the  33  cases).  In  other 
words,  Lincoln  was  always  looking  for  an  excuse  to  pardon 
crimes  and  lessen  punishments.  All  it  took  was  some  recom- 
mendation —  from  a  general  if  not  from  the  JAG  —  to  make 
Lincoln's  kindly  heart  respond.  In  only  four  cases  did  Lincoln's 
approval  of  the  court's  sentence  constitute  a  tougher  penalty 
than  the  JAG  (one  case)  or  the  generals  (three  cases)  thought 
proper. 

Most  often,  Lincoln  followed  the  recommendation  of  the  JAG 
(95  of  184  cases).  Judge  Advocate  General  Joseph  Holt  was  a 
tough  man  whose  roots  in  strife-torn  Kentucky  helped  him 
appreciate  that  rewarding  loyalty  and  punishing  disloyalty 
were  the  ways  to  keep  the  Union  whole.  Even  so,  his  office 
found  cause  to  pardon  or  to  soften  punishment  in  19.6%  of  the 
cases  referred  to  the  President.  Lincoln  almost  always  found  it 
easy  to  follow  those  suggestions. 

The  important  statistics  are  those  that  document  the  ease 
with  which  Lincoln  ignored  the  recommendations  of  the  JAG's 
office  for  carrying  out  the  punishments  the  military  commis- 
sions had  thought  proper.  He  defied  the  military  commissions 
in  12.9%  of  the  cases  that  came  to  him  (in  22.1%  of  the  cases  on 
which  the  JAG  chose  to  give  him  advice).  These  were  the 
actions  not  only  of  a  forgiving  and  kindly  man  but  also  of  a 
strong  and  independent  President  never  afraid  to  act  on  his 
own  judgment.  When  the  choice  was  left  entirely  to  the  Presi- 
dent, he  mitigated  punishments  more  than  50%  of  the  time. 

By  mentioning  loyalty  and  disloyalty  earlier,  this  article 
may  have  given  the  impression  that  these  cases  involved  what 
would  be  called  political  dissent  today.  One  might  thus  imagine 
that  in  the  cases  under  discussion  here  Lincoln's  choice  was 
easy  and  should  have  been  easier.  After  all,  the  United  States 
Supreme  Court  would  eventually  rule  that  military  trials  of 
civilians  when  the  civilian  courts  were  operating  were  illegal. 
Moreover,  the  Supreme  Court  would  so  rule  in  a  case  in  which 
the  accused,  Lambdin  P.  Milligan,  had  taken  no  overt  action 
but  had  been  a  member  of  a  suspicious  group  and  had  spoken 
in  a  way  that  staunch  supporters  of  the  war  effort  usually  did 
not. 
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FIGURE  4.  Martial  law  was  meant  to  protect  Unionist 
refugees  like  these  as  well  as  to  punish  the  disloyal. 

Actually,  one  could  describe  most  of  these  cases  as  matters  of 
political  dissent  only  if  one  could  call  the  attempt  to  create  the 
Confederate  States  of  America  and  the  Civil  War  that  followed 
matters  of  political  dissent.  The  citizens  whose  cases  Lincoln 
adjudicated  came  overwhelmingly  from  the  border  area:  Mis- 
souri (41.5%  of  the  147  cases  identifiable  by  state),  Tennessee 
(25.9%),  Maryland  (6.8%),  Arkansas  (4.8%),  and  Virginia  (4.1%). 
Missouri  and  Tennessee  thus  accounted  for  two-thirds  of  the 
147  cases.  Both  states  were  the  scene  of  actual  military  opera- 
tions, and  Tennessee,  of  course,  had  seceded  and  was  a  part  of 
the  Union  only  to  the  degree  that  military  power  made  it  so. 
Since  Missouri  never  seceded,  disloyalty  was  a  problem  cir- 
cumscribed by  certain  traditional  constitutional  limits,  but 
martial  law  existed  there  as  well. 

The  generals  who  declared  martial  law  did  not  do  so  just  to 
make  it  easier  to  enforce  ideological  purity  on  the  local  inhabi- 
tants. The  following  are  the  crimes  for  which  the  cases  in  Mis- 
souri were  convicted  (individuals  were  often  accused  of  more 
than  one  crime;  61  individuals  were  responsible  for  these 
crimes): 

Aiding  and  abetting  enemy  1 

Arson  1 

Assault  with  intent  to  kill  2 

Attempted  robbery  1 

Disloyalty  2 

Encouraging  rebellion  1 

Grand  larceny  3 

Guerrilla  1 1 

Larceny  2 

Marauder  1 

Military  insurgent  2 

Murder  6 

Robbery  8 

Selling  government  property  1 

Spy  1 

Taking  up  arms  against  U.S.  1 

Violating  Act  of  17  July  1862  3 

Violating  Laws  and  Customs  of  War  21 

Violating  Military  Orders  1 

Violating  Oath  of  Allegiance  23 

Violating  Dept.  of  Missouri  Orders  1 

Violating  Parole  2 

Where  martial  law  is  declared,  the  military  supercedes  the 
civil  power.  Nevertheless,  in  Missouri  it  did  not  do  so  entirely, 
and  the  civil  courts  clearly  handled  many  cases  even  in  areas 


where  martial  law  was  in  effect.  William  E.  Parrish's  history  of 
Missouri  in  the  Civil  War  era  notes  that  martial  law  "by  no 
means  eliminated  civilian  courts  or  controls  but  relegated 
these  functions  to  military  supervision  when  demanded  by  the 
exigencies  of  war."  He  states  further  that: 
Political   prisoners  usually  had  a  fairly  prompt  hearing 
before  a  military  board,  which  resulted  in  their  being  released 
on  bond  or  banished,  depending  upon  the  severity  of  their 
case.  If  they  had  been  involved  in  serious  guerrilla  activity, 
they  could  be  sentenced  to  death  or  permanent  imprison- 
ment. In  the  latter  case,  they  were  usually  transferred  to  the 
new  federal  prison  at  Alton,  Illinois,  which  opened  in  Feb- 
ruary, 1862. 

Although  Confederate  forces  were  driven  out  of  Missouri 
after  the  Battle  of  Pea  Ridge,  March  7-8, 1862,  the  state  became 
the  scene  of  the  most  vicious  guerrilla  conflicts  of  the  Civil  War. 
William  C.  Quantrill,  Dr.  Charles  R.  "Doc"  Jennison,  and 
James  H.  "Jim"  Lane  gained  unenviable  reputations  for  ruth- 
less waging  of  the  sort  of  civil  war  that  is  not  fought  in  uniform. 
Those  guerrillas  and  others  less  famous  sowed  the  seeds  of 
bitter  animosity  which  carried  over  into  "feuding"  and  ban- 
ditry long  after  the  Civil  War  was  over.  Union  soldiers  and 
martial  law  did  what  they  could  to  stop  it.  The  names  of  many 
of  those  they  stopped  eventually  wound  up  on  President  Lin- 
coln's desk. 

To  judge  from  the  cases  on  which  Lincoln  acted,  one  can  say 
that  military  trials  of  civilians  were  exceedingly  rare  outside 
the  Confederate  and  Border  States.  Among  the  184  cases  in 
which  Lincoln  took  some  action,  no  more  than  12  involved 
Northerners  outside  the  District  of  Columbia  (which  was  offi- 
cially under  martial  law),  and  it  is  not  clear  that  all  of  these 
were  tried  in  the  Northern  states  of  which  the  accused  were 
citizens.  Military  trials  of  civilians  occurred  mainly  in  areas 
where  the  military  commission  was  the  only  form  of  justice  or 
where  it  was  as  likely  to  dispense  justice  as  the  local  civil  court 
was.  Even  then,  its  victims,  if  they  may  be  called  that,  some- 
times got  another  hearing  before  a  singularly  humane  and  for- 
giving President. 
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FIGURE  5.  A  Presidential  pardon. 


Old  Certificate 
Found  in  Barn 

*toiL  ReTd  is   inde°ted     to     Ed 
Stelljes  and  son,  Lloyd,  for  bringine 

'o?dinofreStln\CerUflCate  to  «*  *^ 

!DilP  nf  MWhlCh  they  found  ^  a 
Pile  of  old  papers  in  a  barn  three 
miles  north,  2  miles  west,  and  % 
mile  north  of  Linn.  4 

th?  lon2Xf  ^nCheS  in  Ske  and  acr°ss 
'  th  ft  f  ^he  page  is  the  heading 
The  United  States  Volunteer  Serg 
vice.  It  was  made  out  in  1864  and 
bears   the   signature      of     Abraham 

SnTrde? of ««  uSs 

-T.         ^  c°mplete  text  follows: 
rJr     fPresident's      Thanks      and 
Certificate  of  Honorable  Service   to 
■  Corporal    Finley    Dixon,      148    Rg 
Ohio  National  Guard  S  ' 

"Whereas  the  President  of  the 
United  States  has  made  the  follow! 
ng      executive      order,      returning 

ottS   \°   ?6   °hi0   Volunteers  fof 
one  hundred  days,  to-wif 

ritvX|CUtiV^Mansion'    Washington 
City,  Sept.  10,   1864. 

"The  term  of  one  hundred  days 
for  which  the  National  Guard  of" 
Ohio  volunteered,  having  expired 
the  President  directs  an  fffSaTac.' 
knowledgment  to  be  made  of  their 
patriotic  and  valuable  service  during 
the  recent  campaigns.  The  term  of 
their  enlistment  was  short,  but  dis-  " 
inguished  by  memorable  events.  In 
the  Valley  of  the  Shenandoah,  on 
the  Peninsula,  in  the  Operations  on 

■*  omf  River'  around  Petersburg 
and  Richmond,  in  the  battle  of 
Monocacy,  and  in  the  entrenchments 
of  Washington,  and  in  other  impor- 
tant service,  the  National  Guard  of 
Ohio  performed  with  alacrity  the 
duty  of  patriotic  volunteers,  for 
which  they  are  entitled  to,  and  are 
hereby  tendered,  through  the  Gover- 
nor of  their  state,  the  National 
Thanks.  y 

"The  Secretary  of  War'  is  directed 
to  transmit  a  copy  of  this  order  to 
the  Governor  of  Ohio,  and  to  cause 
a  certificate  of  their  honorable  ser- 
vice to  be  delivered  to  the  Officers 
and  Soldiers  of  the  Ohio  National 
Guard  who  recently  served  in  the 
Military  Force  of  the  United  States 
as  volunteers,  for  one  hundred  days    . 

Now,  therefore,  this  certificate  of 
thanks  and  of  Honorable  Service  is 
conferred  on  Corporal  Finley  Dixon 
in  token  of  his  having  honorably 
served  as  a  volunteer  for  one  hun- 
dred days  in  Co.  E,  148  Regiment  of 
Ohio   National  Guards. 

"Given  under  my  hand  at  the  City 
of  Washington,  this  fifteenth  day  of 
December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and 
sixty-four.  By  the  President:  Abra- 
ham Lincoln,  president  of  the  United 
States.  Edwin  M.  Stanton,  Secretary 
of  War."  J 


I  The  Record  has  not  been  able  to 
determine  if  Finley  Dixon  ever 
lived  on  the  place  later-known  as 
the  Smith  Farm,  where  the  docu- 
ment was  found.  If  any  of  our1 
readers  can  give  us  any  information, 
it  will  be  duly  acknowledged. 

Later  Note'  —  Ed  brought  in  some 
cards  and  pictures,  which  from  the 
postmarks  show  that  Finley  Dixon 
was  in  Butler,  Mo.  in  1910,  but  that 
Ora  Dixon  was  receiving  mail  at 
Washington,  Kans.,  in  1911.  Ora  was 
in  Butler,  Mo.,  in  1913. 


